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Court of Appeals of the District of Columbia 


No. 3119. 

Frederic B. Fetherstonhaugh et al., Appellants, 

vs. 

Percy II. Moore. 


a Supreme Court of the District of Columbia. 

At Law. No. 58021. 

Frederic B. Fetherstonhaugh, Russel S. Smart, a Copartner¬ 
ship, Trading as Fetherstonhaugh, Moore and Smart, and Feth¬ 
erstonhaugh & Company, Plaintiffs, 

vs. 

Percy H. Moore, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed May 7, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58021. 

Frederic B. Fetherstonhaugh, Russel S. Smart, Plaintiffs, 

vs. 

Percy H. Moore, Defendant. 

I. The plaintiffs, Frederic B. Fetherstonhaugh and Russel S. 
Smart, sue the defendant, Percy H. Moore, for money payable by 

1—3119a 
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the defendant to the plaintiffs for goods sold and delivered by the 
plaintiffs to the defendant; and for work done and materials pro¬ 
vided by the plaintiffs for the defendant at his request; and for 
money ient by the plaintiffs to the defendant; and for money paid 
by the plaintiffs for the defendant at his request; and for money 
received by the defendant for the use of the plaintiffs; and for money 
found to l>c due from the defendant to the plaintiffs on accounts 
stated between them. And the plaintiffs claim the sum of Five 
thousand (.">.000) dollars with interest from the 6th day of August, 
1914, according to the particulars of demand hereto annexed. 

II. Frederic B. Fetherstonhaugh and Russel S. Smart, the plain¬ 
tiffs. sue the defendant. Percy II. Moore, for that, whereas on a cer¬ 
tain day, to wit, the 0th day of August, A. R. 1916, the defendant 
ontered into a certain contract with the plaintiffs wherein and 
2 whereby a busine s. under their joint control, was established 
in the City of New York for general practice in patents, 
trademarks, designs and copyrights under the double firm name of 
Fetherstonhaugh, Moore A Smart and Fetherstonhaugh & Company, 
which business was to continue for a period of nine years from the 
date of said agreement, which agreement is marked Exhibit “A” 
and is hereby referred to and prayed to be read as a part hereof, and 
the plaintiffs aver that pursuant to the terms of said agreement they 
advanced to the defendant for the prosecution of the business in said 
agreement set forth the sum of Five thousand (o.OOO) dollars but 
the defendant at the expiration of one year from the date of said 
agreement wrongfully and without just cause and without the con¬ 
sent of the plaintiffs closed up said business in the City of New York, 
abandoned the same and return to his home in Washington; upon 
the abandonment of said business by the defendant, the aforesaid 

contract was therelv nnlawfullv terminated bv the defendant and 

• • 

against the consent of the plaintiff’s, who then and there became en¬ 
titled to the sum of Five Thousand (">.000) dollars, the amount ad¬ 
vanced under the terms of said contract thus unlawfully breached 
bv the defendant, which sum became then and there due ajid pay¬ 
able to the plaintiff's by the defendant. But the plaintiffs aver that 
the defendant, although often requested so to do. has refused and 
still refuses to pay said sum to the damage of the plaintiffs in the 
sum of Five thousand (o.OOO) dollars with interest from the 6th day 
of August, 1914. 

E. HILTON JACKSON. 

Attorney for Plaintiffs. 


Particulars of Demand. 


******* 

Refund of the $o,000 advanced bv the plaintiffs to the defendant 
under and bv virtue of the terms of the contract of August 6, 1913, 
referred to in plaintiffs’ declaration as Exhibit “A” and made a 
part thereof with interest thereon from the 6th day of August, 1914. 


PERCY H. MOORE. 
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Plea. 

Filed May 13, 1915. 

♦ * * * * * * 

Now conies the defendant, Percy II. Moore, hy his attorneys, and 
for plea to the declaration filed in the above entitled cause and to 
each and every count thereof, says he did not promise in manner 
and form as in said declaration alleged. 

I). W. BAKER, 

HARRY A. GRANT, 
Attorneys for Defendant. 

Joinder of Issue. 

Filed May 24, 1915. 

******* 

The plaintiffs, Frederic B. Fetherstonhaugh and Russel B. Smart, 
join issue upon the plea filed by the defendant in the above entitled 
cause. 

E. HILTON JACKSON, 
Attorney for th^e Plaintiffs. 


4 Motion for Leave to Amend Declaration. 

Filed March 29, 1917. 

The plaintiffs, through their attorney E. Ililton Jackson, move 
the Court for leave to amend the declaration herein by adding the 
language after the names of the plaintiffs in the caption, and after 
the names of the plaintiffs in the first and second count of the decla¬ 
ration herein as follows, a co-partnership, trading as Fetherston- 
liaugh, Moore and Smart and Fetherstonhaugh A’ Company. 

E. HILTON JACKSON, 
Attorney for the Plaintiffs. 

Messrs. D. W. Baker & II. A. Grant, Attorneys for the Defendant: 

Please take notice that the above motion has been calendared for 
hearing in Circuit Court No. 1, before Mr. Justice Covington for 
Friday March 30th, A. M., at 10 o’clock, or as soon thereafter as 
counsel may be heard. 

E. HILTON JACKSON, 
Attorney for the Plaintiffs. 
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o Supreme Court of the District of Columbia. 

Thursday, March 29, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 


Now come here as well the plaintiffs by their Attorney, Mr. E. 
Hilton Jackson, as the defendant bv his Attorneys, Messrs. I). W. 
Baker and Harry A. (Irant: thereupon, on motion of plaintiff, leave 
is hereby granted to file an amendment to declaration here presented 
to the Court and said amendment is accordingly filed, the pleadings 
heretofore filed to stand and he considered as pleadings to said 
amendment; * * * . 

Memorandu m. 

March 29, 1917.—Verdict for Defendant. 


Supreme Court of the District of Columbia. 

Wednesday, April 4, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 

******* * 


The time within which to move for a new trial in this cause 


having expired, judgment on verdict is ordered. 

Therefore it is considered that the plaintiffs herein take 


nothing by this action, and that the defendant go hence 
without day, be for nothing held, and recover against plaintiffs 
the costs of his defense to be taxed by the Clerk and have execution 
thereof. 


Thursday, April 5, 1917. 

Session resumed pursuant to adjournment Mr. Chief Justice Cov¬ 
ington presiding. 

******* 

Now come here the plaintiffs by their Attorney of record in open 
Court and note an appeal to the Court of Appeals of the District of 
Columbia and the penalty of the bond for costs on said appeal is 
hereby fixed in the sum of One hundred dollars ($100.). 


PERCY H. MOORE. 
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Memoranda. 

April 5 1917.—Appeal bond $100., approved and filed. 

May 18, 1917.—Time to submit Bill of Exceptions and to file 
Transcript of Record extended to, and including, June 15, 1917. 

May 21, 1917.—Bill of Exceptions submitted. 
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Assignment of Errors. 
Filed June 4, 1917. 


1. The court erred in directing verdict for the defendant. 

2. The court erred in holding that the contract sued on, was a 
partnership contract as between the plaintiffs and defendant. 

3. The court erred in not holding that the defendant was an em¬ 
ployee of the plaintiffs. 

4. The court erred in not submitting the case to the jury. 

E. HILTON JACKSON, 
Attorney for the Plaintiffs. 


Desiynation of Record. 

Filed June 4, 1917. 

******* 

The clerk will include the following in the transcript of record: 

Declaration and Exhibits; Plea, May 13, 1916; Joinder in issue, 
Amendment to Declaration, March 29, 1917; Memo, of Verdict, 
March 29, 1917; Judgment, April 4, 1917; Note of Appeal and 
Memo, of Bond; time to submit Bill of Exceptions and to file tran¬ 
script of record extended to June 15, 1917, inclusive, May 18, 1917; 

Bill of Exceptions submitted May 21, 1917; order making 
8 Bill of Exceptions of Record; assignment of error; this desig¬ 
nation. 

E. HILTON JACKSON, 
Attorney for Plaintiffs. 


Memorandum. 

June 13, 1917.—Time to file Transcript of Record extended to 
and including, July 16, 1917, 
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Supreme Court of the District of Columbia. 

Monday, July 30, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 

******** 

The Court having this day signed the Bill of Exceptions here¬ 
tofore submitted herein, now orders the same of record as of the 
time of the noting thereof at the trial. 

Note.—This hill of exceptions did not come to my notice until 
this day, entry belongs under July 26, 1917. 

F. W. SMITH, 

Asst Clerk. 


9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

T, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 8, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58021 at Law, wherein Frederic 
B. Fetherstonhaugh and Russel S. Smart, a co-partnership, trading 
as Fetherstonhaugh, Moore and Smart, &c., are Plaintiffs and Percy 
II. Moore is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimonv whereof, T hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
20th day of August, 1917. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By ALF. G. BUIIRMAN, 

Assistant Clerk. 



PERCY H. MOORE. 
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10 In the Supreme Court of the District of Columbia. 

At Law. No. 58021. 

Frederick B. Fetherstonhaugh, Russell S. Smart, Plaintiffs, 

vs. 

Percy H. Moore, Defendant. 


Bill of Exceptions. 


Be it remembered that the above entitled cause came on for trial 
before Mr. Chief Justice Covington, on the 29th day of March, A. D. 
1917, and a jury, E. Hilton Jackson, Esq., appearing for the plain¬ 
tiffs, and Messrs. D. W. Baker and Harry A. Grant, Esqs., appearing 
for the defendant. 

Thereupon the plaintiffs to maintain issues on their part joined, 
offered in evidence, after duly proving the signatures thereto, a con¬ 
tract as follows: 

This agreement, made in duplicate this Gth day of August One 
thousand nine hundred and thirteen 

Between Frederick Barnard Fetherstonhaugh, of the City of 
Toronto, in the County of York, in the Province of Ontario, Canada, 
and Russell Sutherland Smart, of the City of Ottawa, in the County 
of Carleton, Province of Ontario, parties of the first part, and Percy 
Harrison Moore, of the City of Washington, District of Columbia, 
United States of America, party of the second part. Witnesseth: 

That whereas, the parties of the first and second parts are desirous 
of establishing a business in the City of New York for a general prac¬ 
tice in patents, trade marks, designs and copyrights, etc., under the 
double firm name of Fetherstonhaugh, Moore & Smart and 
11 Fetherstonhaugh & Company, which shall appear on the letter 
paper in the order named. 

Whereas the party of the second part having had experience in 
connection with patents and other such matters, is desirous of enter¬ 
ing into an agreement with the parties of the first part in reference to 
the said business in the City of New \ ork. 

Now, therefore, this agreement witnesseth: 

(1.) The period of this agreement shall be nine years from its 


V4UIV. 

(2.) This agreement shall relate to and be taken to relate only to 
the New York business of Fetherstonhaugh & Company, and not in 
any way to the business carried on or which may be carried on at 
Toronto or elsewhere by the parties of the first part under the firm 
name of Fetherstonhaugh & Company or otherwise. 

(3.) The parties of the first part shall assist the party of the 
second part in an advisory capacity in connection with the New York 


office. , , i 

(4.) The New York business and all transactions at the New York 

office relating to the drawing of specifications, claims, drawings, or 
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such matters pertaining thereto and connected with applications for 
patents, trade marks, designs and copyrights shall /uring the period 
of this agreement he conducted by the party of the second part who 
shall devote his whole time and attention thereto, and it being under¬ 
stood that the party of the second part shall superintend the conduct 
of his Washington oflice, and the conducting of such business shall 
be under the approval of the parties of the first part and without limit¬ 
ing the generality of the above, it is particularly agreed that: 

(5.) The parties of the first part hereby agree to and with the par¬ 
ties of the second part that in order to establish the New York 

12 oflice they will deposit as an advance to the party of the second 
part in a chartered bank in the City of New York the sum of 

two thousand dollars ($2,000) before the first day of September, 
1913, and if the bank account is below the sum of one thousand 
dollars ($1,000) then one thousand dollars ($1,000), at the end of 
three months; and if the hank account is below the sum of one 
thousand dollars ($1,000) then a further sum of one thousand dollars 
($1,000) at the end of six months; and if the bank account is less 
than one thousand dollars (SI,000) then a further sum of one thou¬ 
sand dollars ($1,000) at the end of nine months, such money to-be 
devoted to the expense of establishing the New York oflice. 

(0.) A statement shall he rendered to the parties of the first part 
monthly and at the ends of the first three months, six months, nine 
months and twelve months and then semi-annually. 

(7.) In lieu of a fixed remuneration for his services the party of 
the second part shall receive one-half of the net profits of said New 
York business, hut shall he entitled to the privilege of drawing the 
sum of sixty dollars a week for the period of one year, which sum 
shall he deducted from the party of the second part’s share of the net 
profits of the business for the first year, provided the profits of the 
party of the second part exceed $3,000, hut at the end of the year the 
party of the second part shall have no right of withdrawing any sum 
per week except as may hereafter he agreed upon, say, $30. per week. 

(8.) All books, furniture, oflice fixtures and other chattels relat¬ 
ing to the New York oflice, including any further hook supplies or 
other articles which may he acquired in connection with said busi¬ 
ness shall lx? and remain the property of the parties of the first part, 
and the firm name of Fetherstonhaugh & Company Ls and shall be 
and remain the sole property of Fred B. Fetherstonhaugh, 

13 one of the parties of the first part. 

(9.) In the event of either of the parties of the first part 
failing to make any of the payments called for herein. The party 
of the second part shall have the right within 30 days to make the 
payment in place of the party in default whose interest in the busi¬ 
ness shall thereupon become vested in the party of the second part, 
and the party of the second part shall repay the defaulting party 
out of the profits of the party of the second parties in the D. C. busi¬ 
ness whenever said profits run over $6,000 for any one year, such 
sum as has been at that time put into business by the defaulting 
party. 

(10.) All patents and trade mark applications of the New York 
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office for the Dominion of Canada shall be sent to the Ottawa office 
at the rate of $5. a case for patent application having one sheet of 
drawings, and $6.50 a case having more than one sheet of drawings, 
and $5. a case for trade mark applications and all patent and trade 
mark applications for the United States shall be paid by the New 
York office at the same rate. 

(11.) The party of the second part cor?venants and agrees with 
the parties of the second part in consideration of the sum of one 
dollar paid by the parties of the first part to the second part- not to 
practice the profession of solicitor of patents or analogous work in 
the City and State of New \ork and New Jersey for a period of nine 
years from the date of this agreement except as taking charge of a 
business for the parties of the first part as set forth in this agreement, 
unless this agreement, is terminated. 

This agreement shall be binding on and shall inure to the benefit 
of the executors, and administrators of the parties hereto. 

In witness whereof we have hereunto set our hands and seal this 
sixth day of August, 1913, at the City of New York. 

14 FRED FETHERSTONOUGIL 

RUSSELL R. SMART. 

PERCY C. MOORE. 

Witness: 

LORING A. COOKS. 

Thereupon the following occurred: 

Mr. Baker: We object to the contract being offered in evidence, 
not on the question of its due execution, but on the ground that it 
shows no such liability as claimed in the declaration. The first ob¬ 
jection is that the first count of the declaration contains the common 
counts, and that the contract, together with the bill of particulars, the 
contract could not be used to show any liability under the common 
counts; and further, that the contract could not be used to show any 
liability under the common counts, because it is executory, and has 
not been performed by either party, on either side, and we object to 
it under the special count in the declaration, on the ground that the 
only thing claimed in that count is the sum of $5,000, and that no 
such recovery could be had against the defendant in this case as 
$5,000, because the contract provides that the $5,000 should be ad¬ 
vanced to carry on the business in New York. 

Thereupon the defendant further objected to the admission of said 
contract on the ground that it established on its face a partnership 
relation existing between the plaintiffs and the defendant, and there¬ 
fore, was not admissible in an action at law between the parties, such 
as is disclosed on the pleadings herein, which objection was then and 
there sustained by the court and the court then and there refused to 
admit the same in evidence as a part of plaintiff’s case. Whereupon 
counsel for the plaintiffs duly excepted to such refusal and to such 
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conduct on the part of the court, which exception was then and there 
allowed and duly noted upon the minutes of the court. 

15 And thereupon the following occurred: 

******* 


Mr. Jackson: Now, if the Court please, in order to keep the record 
straight. I understand that there is before the Court at this time an 
offer of this agreement in evidence. 

The Court: And upon the theory that it is not a contract capable 
of being sued upon in an action in which Fetherstonhaugh and Smart 
are suing Moore, alleging that they are the partnership, and Moore 
an employe, I hold that this contract, because it is a partnership 
agreement between the plaintiffs and the defendant, is inadmissible. 
That gives you the opportunity to preserve your rights on the agree¬ 
ment. 


Mr. Jackson: l understand that Mr. Baker, while we have made no 
formal tender of the proof of the execution, that you concede it? 

Mr. Baker: I concede that it is properly executed. 

Mr. Jackson: You concede the execution of the agreement, and 
that these are the genuine signatures of all the parties whose names 
appear to he attached to it? 

Mr. Baker: I concede the genuineness of the signatures. 

The Court* Then the only question which remains open upon the 
record for the purpose of the exception in the Court of Appeals is the 
question whether the agreement is a partnership agreement, and I 
hold that it is and i< therefore inadmissible. 

Mr. Jackson: And 1 note an exception to that ruling of the Court. 
Now. if the court please. I simply make this inquiry. I suppose 
that it would he in order for counsel—that, of course, concludes our 
case. There is nothing more to he offered, upon that theory. 

Mr. Baker: 1 will a*k the Court for an instruction upon 
IB the record that the defendant have a directed verdict for the 
defendant, upon the ground of a lack of evidence. 


The Court: Gentlemen, the Court says to you that the only testi- 
monv offered thus far by the plaintiff being testimony which is in¬ 
admissible in this case, and the plaintiff having submitted no other 
evidence, a motion for a directed verdict for the defendant is granted, 
because of a lack of evidence to sustain the declaration which is filed 


in this ca>e, which contains the claim for the recoverv against the 


defendant, and you will render a verdict for the defendant. 
Mr. Jackson: And we renew our exception to that direction. 
The Court: Yes, sir. 


Be it remembered that each of the separate and several exceptions 
taken by the attornev for the plaintiffs herein, heretofore set forth, 
were so taken bv said counsel then and there before the jury retired 
and each of said exceptions was then and there separately and sev¬ 
erally entered upon the minutes of the justice presiding at the trial, 
and the attorney for the plaintiffs then and there prayed the court 
and now prays the court, to sign and seal this bill of exceptions, in 
which is accurately set forth said exceptions and the substance of all 
the evidence given at the trial, and at the request of said attorney the 
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same is accordingly signed and sealed in duplicate and made a part 
of the record in this cause nunc pro tunc on this 26th day of July 
A. D. 1917. J 

J. HARRY COVINGTON, 

• Chief Justice. 


0. K. 

D. W. B. 

17 [Endorsed:] Copy. At Law. No. 58021. Frederick B. 

Fetherstonhaugh, Russell S. Smart, Plaintiffs, vs. Percy H. 
Moore, Defendant. Bill of Exceptions. E. Hilton Jackson, Attorney 
for plaintiffs, Columbia Building, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
8119. Frederic B. Fetherstonhaugh et al., appellants, vs. Percy H. 
Moore. Court of Appeals, District of Columbia. Filed Aug. 31, 
1917. Henry W. Hodges, clerk. 
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IN THE 


ijourf of ^jjpeals, |)istrid of Columbia. 


OCTOBER TERM, 1917. 


No. 3119. 


FREDERIC B. FETHERSTONIIAUGH, RUSSEL S. 
SMART, a Copartnership, Trading as Fetherston- 
haugh, Moore & Smart, and FETHERSTONHAUGH 
& COMPANY, Appellants, 

vs. 

PERCY H. MOORE, Appellee. 

BRIEF ON BEHALF OF THE APPELLANTS. 


Statement of Case. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia, entered on the 4th day of April, 
A. D. 1917, which judgment was upon a verdict directed by 
the court. 


o 


The appellants brought an action for damages for breach 
of contract against the appellee, alleging, among other 
things, that on the 6th day of August, 1913, the appellee en¬ 
tered into a certain contract with the appellants wherein and 
whereby a business, under their joint control, was established 
in the city of New York for general practice in patents, 
trade-marks, designs, and copyrights under the double firm 
name of Fetberstonhaugh, Moore & Smart and Fetherston- 
haugh & Company, which business was to continue for a 
period of nine years from the date of said agreement, and 
appellants aver that pursuant to the terms of said agreement 
they advanced to the appellee for the prosecution of the busi¬ 
ness in said agreement set forth the sum of five thousand dol¬ 
lars ($5,000.00), but the appellee at the expiration of one 
year from the date of said agreement wrongfully and with¬ 
out just cause, and without the consent of the appellants, 
closed up said business in the city of New York, abandoned 
the same, and returned to bis home in Washington; upon 
the abandonment of said business by the appellee, the afore¬ 
said contract was thereby unlawfully terminated by the ap¬ 
pellee and against the consent of the appellants. 

The contract (R., 7-9) sued on, upon appellant’s theory 
of the case, constituted a contract of employment by appel¬ 
lants, parties of the first part to said contract, and the ap¬ 
pellee, party of the second part to the same. 

This contract, when offered in evidence by the appellants 
(R., 9-10), was held inadmissible by the court upon the 
ground that it constituted a partnership between the'appel¬ 
lants and the appellee, and, therefore, could not De the subject 
of suit in an action at law between the parties thereto. At 
the close of said ruling by the court, and after exception duly 
taken, counsel for the appellants stated: 

“There is nothing more to be offered upon that theory/’ 

In other words, the court having excluded the contract 
upon the basis of which damages were sought from the ap¬ 
pellee, it was useless for the appellants to offer further evi¬ 
dence in support of their claim for damages. 
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Whereupon the court directed a verdict for the appellee, 
to which action on the part of the court an exception was 
duly noted. It is from the judgment on this verdict that 
the appeal is taken. 

Assignment of Errors. 

1. The court erred in directing a verdict for the appellee. 

2. The court erred in holding that the contract sued on 
was a partnership contract as between the appellants and 
the appellee. 

3. The court erred in not holding that the appellee was an 
employee of the appellants. 

4. The court erred in not submitting the case to the jury. 


ARGUMENT. 

The contract is very inartificially drawn, but in support 
of having the same declared a contract of employment of 
appellee by the appellants, the following considerations are 
submitted: 


I: 

The burden of establishing the partnership is upon 

THE APPELLEE. 

The burden of proving a partnership is upon him who 
alleges its existence. 

Strickler vs. Getchel, 14 Okla,, 523. 

“On an appeal by the plaintiff from a decree based 
upon a finding of fact that a general partnership did 
not exist between the plaintiff and the defendant, the 
court affirmed the decree, although in doubt as to 
whether the evidence showed that the plaintiff had 
been fairly treated by the defendant, the court not 
being satisfied that the plaintiff had discharged the 
burden upon him of showing that a general partner¬ 
ship existed.” 

Smith vs. Lancaster, 37 App. D. C., 25. 
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II. 

As TO THIRD I’ERSONS, A PARTNERSHIP IS PRESUMED WHERE 
THE PARTIES HOLD THEMSELVES OUT AS PARTNERS, BUT NO 
SUCH PRESUMPTION ARISES AS BETWEEN THEMSELVES. 

Where the’ rights of third persons are not involved, the 

contract will he liherallv construed so as to eiFeetuate the 

%• 

actual understanding of the parties and the purj)oses they 
had in view. 

Paul vs. Culloin, 132 U. 8., 539. 

Tayloe vs. Push, 75 Ala., 432. 

Reddington vs. Lanahan, 59 Md., 429. 

Ilitchins vs. Ellis, 12 Gray, 452. 

The only ground for holding a person who is not in fact 
a partner liable to third persons, because he has been held 
out a: * a part it tr is, upon the principle of estoppel, that he 
authorized himself to he so held out, and'that the plaintiffs 
gave credit to him. 

Thompson vs. First Nat l Bank, 111 U. S., 529. 

The rule that as to third persons, a partnership exists, 
where there is a participation in the profits, notwithstanding 
an agreement between the partners against the usual inci¬ 
dents of the relation, has no application to a case of service 
or special agency, where the employee has no power as a 
partner in the firm, and no interest in the profits, as property, 
hut is simply employed as a servant or special agent, and is 
to receive a given sum out of the profits, or a proportion of 
the same, as a compensation for his services. 

Bertholdt vs. Goldsmith, 24 How., 536. 

Third persons are not hound to inquire whether the part¬ 
ner with whom they are contracting is acting on the partner¬ 
ship account or for his individual advantage. 

Roy vs. Johnson, 2 Pet., 186. 


III. 

The inclusion of tiie appellee in the firm name of 

THE FIRST WHEREAS CLAUSE IN THE CONTRACT IS NOT SUF¬ 
FICIENT AS BETWEEN THE PARTIES TO CONSTITUTE A PART¬ 
NERSHIP. 


Where parties advertise as partners and use a partnership 
name, they become partners by estoppel as to third persons 
dealing with them on the faith of such representations, but as 
between themselves their relations as partners depend upon 
contract, express or reasonably to be implied from all of the 
circumstances; and when one of the parties alleges the exist¬ 
ence of a general partnership, the burden of proof is upon 
him to so show. 

Smith vs. Lancaster. 37 App. D. C., *25. 


IV. 


The mere sharing in the profits of the business is 

NOT SUFFICIENT TO CONSTITUTE A PARTNERSHIP. 


In this connection,-attention is called to paragraph 7 of 
said contract (IL, 8), which speaks for itself: 

“A contract for the remuneration of a servant or 
agent of a person engaged in a business by a share of 
the profits of the business does not in itself make the 
servant or agent a person in the business as betweon 
the parties. In such a case there is no community of 
interest in the capital stock; the agent or servant does 
not act its and is not a principal trader; he is not 
clothed with the usual powers, rights, or duties of a 
partner, but is subject to the orders of the owner of 
the business, and be has nothing to do with the losses, 
except as they affect the amount of his remuneration. 

Grapel vs. Hodges, 112 N. Y.. 419. 

Smith vs. Bodine, 74 N. Y., 30. 
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months; and if the hank account is less than one 
thousand dollars ($1,000) then a further sum of 
one thousand dollars ($1,000) at the end of nine 
months, such money to he devoted to the expense 
of establishing the New York office.” 

The contract also provides that all furniture, fixtures and 
other chattels relating to the said business shall belong to 
the appellants. This is contained in section 8 of said con¬ 
tract as follows: 

“(8) All hooks, furniture, office fixtures and other 
chattels relating to the New York office, including 
any further book supplies or other articles which 
may he acquired in connection with said business 
shall l>e and remain the property of the parties of 
the first part, and the firm name of Fetherstonhaugh 
it Company is and shall he and remain the sole prop¬ 
erty of Fred B. Fetherstonhaugh, one of the parties 
of the first part.” 

A late case on this general subject is that of Meehan vs. 
Valentine, 145 U. S., fill, where the court, on pages fil8 
and 622, used the following language: 

‘“The requisites of a partnership are that the parties 
must have joined together to carry on a trade or ad¬ 
venture for their common benefit, each contributing 
property or services, and having a community of in¬ 
terest in the profits. Ward vs. Thompson, 22 How., 
330, 334. 

******* 

“In the present state of the law upon this subject, 
it may perhaps he doubted whether any more precise 
general rule can he laid down than, as indicated at 
tlie beginning of this opinion, that those persons are 
partners, who contribute either property or money to 
carry on a joint business for their common benefit, 
and who own and share the profits thereof in certain 
proportions. If they do this, the incidents or conse¬ 
quences follow, that the facts of one in conducting 
the partnership business are the acts of all; that each 
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is agent for the firm and for the other partners; 
that each receives part of the profits as profits, and 
hikes part of the fund to which the creditors of the 
partnership have a right to look for the payment of 
their debts; that all are liable as partners upon con¬ 
tracts made bv anv of them with third persons within 
the scope of the partnership business; and that even 
an express stipulation between them that one shall 
not be so liable, though good between themselves, is 
ineffectual as against third persons. And participat¬ 
ing in profits is presumptive, but not conclusive, evi¬ 
dence of partnership.” 

This court in the case of Wilkinson vs. Lincoln, 45 W. L. 
R., 196, used the following language: 

“Before a partnership legally can be implied from 
a given state of facts it must appear that the parties 
were associated in an enterprise for their common 
benefit, each contributing property or services, with 
a community of interest in the profits. The person 
sought to be charged as a partner must have an in¬ 
terest in profits as profits. Even though there be a 
joint partnership or community of interest in the 
property, there is no partnership in the absence of 
an agreement for the division of the profits as profits, 
or authority for one of the parties to further invest 
on joint account the proceeds derived from a sale of 
community property with an ultimate division of 
profits as profits.” 

It is, therefore, respectfully submitted that the judgment 
on the directed verdict of the court below should be reversed 
with costs. 

E. HILTON JACKSON, 

Attorney for Appellants. 
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BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF FACTS. 

The brief on behalf of the appellants in this case presents 
the sole question of whether or not the contract entered into 
between appellants and appellee (Record, p. 7) is a partner¬ 
ship agreement. The four assignments of error set forth 
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in the brief for appellants, when considered in the aggre¬ 
gate, present the one question, because if this contract is not 
a partnership agreement, then it is an agreement of employ¬ 
ment, and if it is an agreement of employment, by which 
the appellants employed appellee, then the Court erred from 
that standpoint in directing a verdict for the appellee. 

The pleadings in this case consist of a declaration and 
bill of particulars, the declaration containing two counts. 
To the declaration the appellee filed the general issue plea of 
nonassumpsit, to which plea the appellants joined issue. A 
short time previous to the hearing of this case in the trial 
court, appellants obtained leave to file an amended declara¬ 
tion by adding thereto the additional description to the 
parties plaintiff, “co-partners trading as Fetherstonhaugh, 
Moore & Smart, and Fetherstonhaugh & Company.” 

On the hearing of the case at l>ar in the court below, 
after having made his opening statement to the jury, counsel 
for appellants offered in evidence the contract referred to 
above, to the admissibility of which objection was made by 
counsel for appellee (Rec., pp. 9 and 10). These objections 
on the part of counsel for appellee to the admissibility of 
the aforesaid contract raise other questions of law not con¬ 
sidered in appellants’ brief, but which, nevertheless, have 
a direct bearing upon the alleged right of appellants to 
recover upon the pleadings, and therefore should be con¬ 
sidered by this Court. The Court sustained the objections 
of counsel for appellee, whereupon counsel for appellants 
stated that he would not offer further evidence, and the 
Court then instructed the jury to return a verdict for the 
defendant, upon the grounds of the objection set forth by 
counsel for appellee. 

Judgment for the defendant was entered upon the verdict, 
and an appeal taken to this Court. 
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ARGUMENT. 

I lie construction of the contract sued upon by appellants, 
and the objections interposed to its admissibility by counsel 
for appellee raise the following questions of law. 

I. 

Whether or Not the Agreement Entered Into Be¬ 
tween Appellants and Appellee Is a Partnership 
Agreement. 

The agreement entered into between the parties hereto 
was executed in the State of New York, and was to be per¬ 
formed there. The authorities are of one accord that the 
law of the place where the contract is executed, and also is 
to be performed, governs the construction of the contract. 
It is only necessary to refer to the case of Pritchard vs. 
Norton, 106 U. S., 124, 128, in which Justice Matthews 
said: 


“The argument in support of a judgment is simple 
and must be briefly stated. It is that New York is the 
place of the contract, both l>ecause it was executed and 
delivered there, and because no other place of per¬ 
formance being either designated or necessarily implied, 
it was to be performed there; wherefore the law of 
New York, as the lex loci contractus, in both senses 
being lex loci celebrationis and lex loci solutionis, must 
apply to determine not only the form of the contract, 
but also its validity.” 

The Supreme Court of the United States, in the case of 
Withers vs. Greene, 50 U. S., 221, speaking through Mr. 
Justice Daniel, said; 

* * * “The contract in question having been made 
within the State of Alabama, and designed to be per- 
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formed within that state, the lex loci contractus must 
justly be understood as entering into and controlling 
the effect of its stipulations, and having been sued upon 
within the same state, the lex fori must in a great de¬ 
gree regulate the mode of its enforcement.” 

The courts have adhered to this doctrine, without ex- 
ception, and in the very recent case of Northwestern Terra 
Cotta Company vs. Caldwell, 234 Federal Reporter, pages 
491, 503, the Circuit Court of Appeals, on June 19, 1916, 
affirmed this general proposition of law in the following 
language 

“The contract in question expressly provided it was 
not a building contract, but for the furnishing of ma¬ 
terials to be used in performing a building contract 
and that the same should be furnished and delivered 
F. O. B. the cars in Chicago. Under such a contract 
it would be construed according to the laws of Illinois.*’ 

Then follows a list of all the Federal authorities upon 
this point. 

Appellant in his brief has not referred to a single one of 
the New York authorities, which in this case are binding 
upon this Court in the construction of the contract in ques¬ 
tion. 

Before citing authorities to support our contention that 
the contract sued upon by appellants is a partnership con¬ 
tract, it is necessary to consider it. The appellants and 
appellee in this case have expressly declared themselves in 
the contract to be a partnership in the following language: 

“That whereas, the parties of the first part and sec¬ 
ond parts are desirous of establishing a business in the 
City of New York for a general practice in patents, 
trade-marks, designs and copyrights, etc., under the 
double firm name of Fetherstonhaugh, Moore & Smart, 
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and Fetherstonhaugh & Company, which shall appear 
on the letter paper in the order named.” 

I hen, to further express the fact that they have entered 
into a partnership, the clause immediately following the one 
quoted states: 

“Whereas the party of the second part, having had 
experience in connection with patents, and other such 
matters, is desirous of entering into an agreement with 
the parties of the first part in reference to the said 
business in the city of New York.” 

In the first clause they speak of the firm name of Fether¬ 
stonhaugh, Moore & Smart, and then, in the second clause 
quoted they refer to the business in the city of New York, 
thus contemplating the joint endeavor of the parties to the 
contract to enter into a common enterprise. 

Paragraphs 1, 2 and 3, as numbered in said contract, 
refer to the duration and locality of the business, and then, 
in the third paragraph, the contract provides that the parties 
of the first part shall assist the party of the second part in 
an advisory capacity in connection with the New York office, 
thus showing that appellee was to have entire control and 
management of the said business, but that if necessary, the 
parties of the first part would assist by way of suggestions 
as to the method of conducting the business. 

Paragraph numbered 4 in said contract then sets forth 
the nature of the business to be carried on, stating that the 
party of the second part shall “devote his whole time and 
attention thereto,” which must be construed to mean that 
he was to be the business head of the firm, and that he was 
to conduct the affairs of the partnership as he deemed best. 
The latter part of this paragraph conclusively affirms the 
intention of the parties to make a partnership contract, and 
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to enter into a common enterprise, as is set forth in the 
recitals of the first four paragraphs of the contract, in the 
following language: “And without limiting the generality 
of the above, it is particularly agreed that.” This statement 
can only mean that the subsequent paragraphs of the part¬ 
nership agreement shall not limit the statements set forth in 
the recital to enter into a partnership agreement, because 
the paragraphs following after this statement are in some 
manner derogatory of a true partnership agreement, but 
because of the peculiar relationship of the parties to this 
agreement, it was necessary not to confuse their various 
business enterprises which were carrid on by them at differ¬ 
ent places under their sole ownership. It is because of this 
anomoly of different business enterprises carried on by the 
various parties, which they did not desire to conflict with the 
carrying on of the firm, which they were entering into by 
the agreement in question, that it was necessary to put in 
that descriptive statement, in order that the paragraphs 
which would follow after it would not destroy the inten¬ 
tion of the parties to enter into a partnership agreement. 

The only paragraph which is considered by counsel for 
appellee to set forth agreements which may be construed to 
show that the contract was not meant to be a partnership 
contract is the paragraph numbered 8 in said agreement, as 
follows: 

“All books, furniture, office fixtures and other chat¬ 
tels relating to the New York office, including any other 
books, supplies or other articles which may be acquired 
in connection with said business, shall be and remain 
the property of the parties of the first part, and the 
firm name of Fetherstonhaugh & Company is, shall be 
and remain the sole property of Fred B. Fetherston¬ 
haugh, one of the parties of the first part.” 
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It is contended by counsel for appellee that this one para¬ 
graph can not be construed except in the light of the whole 
contract, and when this is done the reason for putting this 
paragraph into the agreement is obvious. The firm name 
of betherstonhaugh & Company, which was also to be used 
in turthering the common enterprise, was the property of 
brederick B. betherstonhaugh, and upon the dissolution of 
the partnership, or upon its termination, he desired that this 
firm name should revert to him. The books furnished, 
furniture and office fixtures, were bought out of the moneys 
advanced by the parties of the first part, and they desired 
also that this specific property should come back to them. 
The contract entered into between the parties did not con¬ 
template that the appellee should put any capital into the 
business. He was to give his services, his expert knowledge 
of patents, and his ability to conduct a patent law business, 
for which he was to receive one-half of the net profits of 
the business. Therefore, as he had never purchased any 
of these articles, they would 1>e returned to the parties of 
the first part under the agreement, otherwise they would 
have become partnership property. 

Paragraph 5 of this agreement merely describes the man¬ 
ner in which the capital to be advanced by the appellants 
shall be advanced. 

Paragraph 6 refers to monthly statements which shall be 
sent to appellants by appellee at stated intervals. 

In paragraph numbered 7, the statements therein con¬ 
tained show clearly that a partnership was contemplated by 
the parties, because it stipulates that appellee shall receive 
one-half of the net profits of the said New York business, 
which was to be a greater sum than either one of the appel¬ 
lants was to receive, and in order to show why appellee was 
entitled to receive one-half of the net profits it is stated that 
it is in lieu of a fixed remuneration for his services. This 
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paragraph then provides for a drawing account of $60 per 
week for appellee, to defray his necessary expenses, with 
some restrictions should his share of the profits exceed the 
sum of $3,000. 

The other sections of the contract refer to the Washington 
business of appellee, and provide for the contingency arising 
by default in the payment by the parties of the first part 
of the installments to be paid under paragraph numbered 5 
of the agreement. The last two paragraphs refer to specific 
phases of patent procedure. 

As stated before, a consideration of the New York au¬ 
thorities, which are controlling upon the construction of this 
contract, shows that contracts of like nature have l>een de¬ 
clared to l>e partnership agreements. An early authority, 
upon considering a contract of this nature where the parties 
expressly declared themselves to l>e partners, is the case 
of Leroy vs. Matthewson, 47 New York Superior Court 
reports (15 J. & P.), page 389. On page 392 the Court 
said: 


“The evidence satisfies me that the following facts 
exist: John Matthewson and Andrew Matthewson 
were partners as to third persons, and inter scsc. They 
were partners inter sese, because of the contract between 
them that they should be partners. This contract made 
a partnership, although it was a fact that Andrew J. 
Matthewson was not to be paid any part of the profits.” 

In this case the New York Court held a partnership to 
exist where the parties said they were partners, although all 
of the essentials of a partnership were lacking; in other 
words, having stated, as in the contract at bar, that the 
parties were entering into a partnership, the mere fact that 
all of the requirements of a partnership did not exist would 
not destroy the original intention of the parties. 
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The case of Smith vs. Lancaster, 37 App. D. C. 25, relied 
upon by counsel for appellants as placing the burden of 
proof upon appellee to prove a partnership, is not in point, 
because in that case no express contract was ever entered 
into between the parties therein to enter into a partnership. 
All they ever did was to perform acts of partnership, which 
as to third persons, made them partners, but as between 
themselves did not cerate such relation, and the Court in that 
case said that their relations as partners between themselves 
depended upon a contract, express or reasonably to be im¬ 
plied from all the circumstances. There was no express 
contract, and the Court, upon looking into the circumstances, 
found out that such circumstances did not exist as.to create 
a partnership. 

In the case at liar the parties expressly stipulated that they 
should be partners. Then, can it l>e said that the burden 
uf proof to establish a partnership is upon appellee, when 
it is expressly stated that the parties form a partnership? 
We believe the opposite view to be the correct one; having 
declared themselves to become a partnership, it is the duty 
of appellants to prove a contrary intention from the one 
expressed in the contract. The burden should rest upon 
the appellants to prove a partnership does not exist. 

Counsel for appellants argues in his brief that the mere 
sharing of profits of the business is not sufficient to consti¬ 
tute a partnership, but does not cite any New York authori¬ 
ties in support of his contention. The authorities of New 
York decide to the contrary, and it is only necessary to cite 
a few of them to establish our contention. 

In the early case of Dobb & Dobb vs. Hulsey, reported in 
16 Johnson’s Reports, at page 34, which was an action on 
assumpsit brought to recover the price of a certain quantity 
of timber sold and delivered by plaintiffs to defendant, the 
question of partnership arose between the parties. The 
Court, in deciding what constituted a partnership, said: 
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“As to the second point, it does not admit of a doubt 
that G. Moore was a partner with the plaintiffs. The 
articles do not provide for the advancing money by the 
plaintiffs to make the purchases of timber. Admitting, 
however, that the agreement authorizes that inference, 
Moore was to furnish an equivalent for that by his 
personal services in superintending the saw pit and 
lumber yard, and he was, in consideration of his serv¬ 
ices, to receive one-third of the net profits. Now, it is 
a very clear proposition that he who is to take a part 
of the profits indefinitely shall, by operation of law, be 
made liable to losses; upon the principle that by taking- 
part of the profits he takes from the creditors a part 
of the fund which is secured for the payment of their 
debts (citing authorities).” 

“There may be. and some of the cases cited admit 
the i>osition, a partnership as respects third persons, 
when the transaction would not be such as between the 
partners themselves. This is not such a case; here is 
a full, clear and decided partnership, as regards the 
partners themselves, as well as third persons. * * * ” 

The case of Evans vs. Warner, 47 N. V. Supp. 16, was 
an action to establish a partnership between the parties, and 
although there was no express agreement by which the par¬ 
ties entered into the partnership relation, the Court held that 
sharing in the profits of a business in which the parties were 
engaged made them a partnership. In concluding the opin¬ 
ion the Court said: 

“If we should assume, with the appellant, that the 
referee has not found the existence of a partnership 
as a fact, but only in the alternative, we are constrained 
to say, from a full examination of the evidence, that we 
are satisfied that the arrangement between the parties 
was a valid co-partnership, and that the referee’s con¬ 
clusions are fully sustained by the evidence.” 

* j 
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The case of Lefevre vs. Silo, 98 N. Y. Supp. 321, involved 
an agreement between plaintiff’s intestate and defendant, 
which it was contended made a partnership agreement. The 
substance of the agreement was that plaintiff’s intestate 
should perform and render certain work, labor and services 
for the defendant, at an agreed compensation, to be paid 
by defendant to plaintiff’s intestate, of one-sixth of the net 
profits of the said business, and that plaintiff’s intestate did 
perform said services. The Court, in construing this agree¬ 
ment, said: 

“The first question arising is whether this was a co¬ 
partnership, in which case an action at law could not 
be maintained for the amount due to either of those 
interested until an accounting had l>een had. This 
point was raised by the defendant when he made his 
motion to dismiss, upon the ground that the action 
was a common law action to recover for money due to 
the plaintiff’s intestate as an employee. Just what is 
sufficient to constitute a partnership is a question about 
which there has been considerable confusion, but t.u 
prevailing opinion is that any contract by which the 
parties to the contract are entitled to share in the profits 
of the business as owners thereof is a copartnership, 
rather than an employment. Thus it is said in Ameri¬ 
can and English Encyclopedia of Law, Volume 22, (2d 
Edition), page 14, ‘There are two essential elements 
present in every partnership: first, a contract between 
the partners; and, second, that the the contract must be 
for the sharing as common owners of the profits of the 
business.’ ” 


In Leggett vs. Hyde, 58 N. Y., 272, 17 American Reports, 
244, it was held that the contribution by a party of a sum 
of money to a firm, to be employed as capital in its business, 
by reason of which he was entitled to have and demand from 
it one-third of the profits of its business every half year con- 
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stituted him a partner; citing with approval what was said 
in Everett vs. Coe, 5 Denio, 182, “If he is paid out of the 
profits made, then he has a direct interest in them ” and the 
rule would be the same where the parties were to contribute 
those services to the joint enterprise. 

It is submitted that this case is identical with the case at 
bar, because appellee, for his services in managing the firm, 
was to receive one-half of the net profits of the business. 
Therefore, he had an interest in them and received them as 
a partner. They were not merely given to him as a salary, 
because the amount he would receive was dependent upon 
the profits of the common enterprise. 

The case of Lefevre vs. Silo, supra, is vited with approval 
in the case of Jones vs. Walker, 101 N. Y. Supp., 22, which 
is a case dealing with a partnership agreement. Also, in the 
case of Doncourt vs. Denton, 105 N. Y. Supp. 906, which 
was an action for an accounting between partners, the Court 
said: 


“The relationship had all the indicia of a partnership. 
There was the use of a firm name, and printed letter¬ 
heads and billheads in the firm name, ‘Denton & Don- 
court.’ with the names of the parties underneath. There 
was a joint enterprise, with a provision for sharing the 
profits and losses; one man contributing the money, the 
other his experience and labor. Such contracts are not 
unusual, and it is difficult to see where any of the 
essentials of a partnership was lacking.” 

From these authorities it is contended that the agreement 
entered into between appellants and appellee constituted a 
partnership agreement, on which one of the partners could 
only be sued in an action at law, after an accounting. 
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Appellants Can Not Recover Upon Their 

Declaration. 

The objections to the admissibility of the contract, to 
show liability on the part of appellee, also included an 
objection on the ground that the declaration and amendment 
thereto, filed by the appellants in the case at bar would not 
support a recovery. The first count of the declaration is in 
the usual form of the common counts. The second count 
seeks to recover the full sum of $5,000, the amount set forth 
in the agreement, upon the theory that it was a loan by 
appellants to appellee. Appellants can not recover upon the 
first count of said declaration, because the contract sued 
upon is executory in nature. This doctrine has been laid 
down by all of the courts with such deliberate language as 
to make it settled law. A leading case on this point is 
to Chesapeake & Ohio Canal Company vs. Knapp, 9 Peters, 
541, 565. In this case Justice McLean, in speaking for 
the Court, said: 

“There can be no doubt that where the special con¬ 
tract remains open, the plaintiff’s remedy is on the 
contract, and he must set it forth specially in his 
declaration.” 

This language was affirmed later by the same Court in 
the case of Perkins vs. Hart, 11 Wheaton, 237. Another 
case upon this point, showing the authorities to be uniform 
upon this question, is Sanitary, etc., Company, vs. Mc¬ 
Mahon, et al., 110, Ill. App. 510, in which the Court says: 

“The common counts are sufficient, when nothing 
remains to be done under the contract, i. e., when it is 
completely executed. But damages resulting from the 
non-performance of an implied covenant can not be 
recovered under the common counts. They must be 
sued on specially.” 
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In Stewart vs. Ironclad Manufacturing Company, 67 N. 
J. Law, 577, the Court says: 

“The common counts will not sustain a verdict for 
damages resulting from defendant’s failure to do 
some particular thing which he agreed to do, unless 
it was a failure to pay money.” 

See also Philpen vs. Moonhaus, 50 Mich., 537; Coal & 
Coke Manufacturing Company vs. Hall Coal & Coke Com¬ 
pany, 51 W. Va., 474. 

The Supreme Court of the United States, in the case of 
Fletcher vs. Peck-, 6 Crancli, 87, defines what is an executory 
contract in the following language : 

“An executory contract is one in which the party 
binds himself to do or not to do a particular thing 
* * * A contract executed is one in which the sub¬ 
ject of the contract is performed: and thus, says Black- 
stone, differs in nothing from a grant.” 

The above case is affirmed in Farrington vs. U. S., 95 
U. S., 679. 

It can not l>e contended that the agreement sued on in the 
case at bar is an executed contract, and therefore, it can not 
be recovered under the first count of the declaration. 

If the plaintiffs can not recover damages under the first 
count of the declaration, is it possible for them to recover 
under the second count thereof? The second count sets 
forth the contract as an exhibit, but nowhere therein is there 
a claim for damages for the alleged breach of a contract 
on the part of the defendant made. By the nature of said 
count the plaintiffs can only recover the sum of $5,000, upon 
the theory of a loan. After setting forth in the count the 
breach on the part of the defendant, the following language 
is used (Rec., p. 2) : “then and there became entitled to the 
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sum of $5,000, an amount advanced under the terms of 
said contract thus unlawfully breached by the defendant, 
which sum became then and there due and payable to the 
plaintiffs by the defendant.” No mention of damages for 
the alleged breach of the contract is made; only the advance 
of $5,000 is asked, not as damages for the breach of the 
contract, but as a refund to be given back to the plaintiffs, 
because the defendant would not stay in New York City 
for the term mentioned in the contract. The law is settled 
that when the plaintiff sets forth a specific remedy or recov¬ 
ery which he desires, he is is thereby limited to same, and 
can not ask or receive other relief. He must recover upon 
the claims set forth in his declaration, and in the second 
count of the declaration he has sued for money advanced, 
which was never contemplated as an advancement or loan. 

It is respectfully submitted, for the reasons above stated, 
that the judgment of the lower court should be affirmed. 

Daniel W. Baker, 
Harry A. Grant, 
Attorneys for Appellee. 


